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Reseanch Guide Series DEPUBLICATION OF

CALIFORNIA COURT OF APPEAL DECISIONS
I WHAT IS DEPUBLICATIONY

California’s unique proceclures for the superseding and clecertifying of opinions, or “clepul)lication"
as it is more commonly known, causes a great deal of confusion. The term “depulalishecl” is com-
monly used to refer to any case that appears in the official advance sheets but is deleted from the
official bound reports.! Depulalication is important because, with limited exceptions, only opin-
ions ordered offfcia//y pub/fslted can be cited as autlzority Lefore the Ca/ffornia courts (Ca/{for—
nia Rules of Court, rule 977). Publication of an opinion in the official advance sheets does not
constitute official pul)lication, so you must first determine the status of any California Court of
Appeal opinion before you rely on it as authority.

A Before 1985, when a case went to the Supreme Court, the Court of Appeal opinion pul)—
lished in the official advance sheets was considered to be supersedecl loy the granting of a
hearing before the Supreme Court and the Supreme Court conducted a complete review of
the issues appealecl from the trial court. Opinions superseclecl l)y the grant ofa hearing were
deleted from the official bound reports and could not be cited or relied upon as 1ega1 author-
ity.

B. In 1985, the California Constitution was amended to provicle the Supreme Court with a
variety of review options.? Since 1985, the Court has been able to select the issues it will
hear on review rather than granting a complete rehearing of a case (Ca/iy[ornfa Rules of
Court, rule 29). The Court of Appeal’s opinion upon grant of review Ly the Supreme
Court is considered to be superseclecl (Ca/ifornia Rules o][ Court, rule 976((1)) and cannot
be cited as prececlent unless speciﬁcaﬂy otherwise ordered loy the Supreme Court. How-
ever, the Supreme Court may decide at any time to re-certf][y or repul»/islz the opinion of the
Court of Appeal.

C: The Supreme Court may also cer’cify some, but not aﬂ, parts of a Court of Appeal opinion,
a practice known as “par’cial pulolica’cion77 (Ca/{y[ornfa Rules of Court, rule 976.1). Unpul)—
lished portions of par’ciaﬂy pul)lished opinions cannot be cited as autl'lori’cy.

! The opinions of the California Supreme Court are officiaﬂy published in the Ca/rfornia Reports and those of
the Court of Appeal and the Appeﬂate Departments of the Superior Court in the Ca/ifornia Appe//ate Reports. The
official advance sheets contain opinions of the Supreme Court, the Courts of Appeal and the AppeHate Departments of the
Superior Court. Supreme Court materials are found at the front of the advance sheet, printed on grey striped paper; Court
of Appeal materials-arein the back on white paper and cases from the appeﬂate departments of the Superior Court have

”

“Supp. (for supplement) pagination.
2 Proposition 32, 1984 Cal. Stat. A223 (egective May 6, 1985). Prior to Proposition 32, a petition for review

was called a petition for hearing.
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D. The Supreme Court can, on its own initiative or in response to a petition, order that cases
pul)]ishecl in the official advance sheets be decertified for pul)lica’cion and deleted from the

bound reports even though no grant of review has been requestecl or grantecl (Ca/ffornia
Rules of Court, rule 976(0))

E. Depul»/ication occurs on/y in the oﬂ;'cfa/ reports for the state. Superseded and decertified
cases appear in West’s Ca/ifornia and Pacrfic Reporters’ advance sheets and bound vol-
umes. They also remain on Westlaw and LexisNexis. Before citing to a California Court of
Appeal case appearing in any West reporter or on Westlaw or LexisNexis, you must check to

make sure that you understand its official status.
IL. USING THE OFFICIAL REPORTS TO DETERMINE A CASE’'S STATUS

A. In order to determine the current status of a recent Court of Appeal decision (one still in
the official advance shee’cs) ) researchers should consult the Cumulative Sulzsequent His-
tory Table in the official advance sheets for the most recent advance sheet pamphlet pul)—
lished.> The Cumulative Subsequent History Table is arranged alphabeticaﬂy 1)y the case
name and tracks significant case his’cory for a case until that case is final and reportecl in
bound volume form. If the opinion is not to be pul)lishecl in the bound volume, its history
will likewise be removed from the table at the time of puLlica’cion of its corresponding bound
volume unless it remains under review. Researchers should take care to remember that
when a review or rehearing is grantecl, the supersecling of the Court of Appeal decision is
automatic and is not speciﬁcaﬂy stated in the table. Unless the opinion is aﬁirma’cively
ordered repulalishecl, in whole or in part, Ly the Supreme Court, it may not be cited as
authority. Again, only pul)lished portions of opinions may be cited.

B. Once the bound volume of the official reports is issued, the status of a case is fairly easy to
determine 1)y simply 1oolzing up the citation. Only advance pamphlet opinions that are
final at the time the corresponcling bound volume is puLlished appear in that bound vol-
ume. However, in order that pul)lishecl cases retain the same pagination as in the advance
sheet, the bound volumes retain the pagination of the advance sheets. If the bound volumes
indicate that the pages have been “omitted” it means that the opinion(s) that appearecl on
those pages were depublished at the time that volume was pulolishecl. Because the Court
would like to &elay the pu])lication of bound Court of Appeal volumes until the status of
cases is final, there is a substantial 1ag time between the pu])lication of the advance sheets
and the corresponcling bound volumes. However, if a decision of a Court of Appeal is not
final at the time the bound volume is pul)lishecl because it remains sulaject to Supreme
Court review, the opinion is withdrawn from the bound volume. For traclzing purposes,
review- grantecl opinions that were withdrawn from the bound volumes will remain available
cluring the penclency of the Supreme Court review in the annual or rniclyear Pamplz/et 0][
Review Granted Opinions. Information regarcling such an opinion’s later history (e.g.

“review granted") is noted

3 Advance sheet pamphlets are pul)lished approximately every ten (lays. The Reporter of Decisions indicates that
about 20 - 25 days should be allowed to permit data posting. The information in the most recent advance sheet may be
up(late(l 10y Consulting the case information feature of the California Courts Web site at ht’cp:/ / appe]la’cecases.courtinfo.ca.gov

or caHing the clerk’s office at (418) 865-7000.
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in the bound volume at the place where it otherwise would have appearecl aclvising of its
status, and these cases are tracked in the Cumulative Sul»sequent History Téll)/e, the
Multivolume Table of Review Granted Cases, and the Pamplz/et o][ Review Granted

Opinions .*

III.  USING THE WEST (UNOFFICIAL) REPORTERS TO DETERMINE A CASE’S STATUS

The West Reporter system treats superseclecl and decertified opinions diﬁerently from the official
reporters.® The text of superseclecl or decertified opinions is not deleted from the Ca/ffornia Re-
porter (nor were they from the Paciffc Reporter). In addition, the notations used loy West require
that the user understand the Rules of Court and the effects of par’cicular orders on one’s ability to
cite to the case as prececlent. Because of this, before citing to a California Court of Appeal case
appearing in any West reporter, you must check to make sure that you understand its official status.

A. One tool for cletermining a case’s status is the Ca/i)[ornia Sulzsequent History Ta]ale,
which is issued on an annual basis. The table is arrangecl loy California Reporter citation.
This table supplies the citations to Supreme Court orders that affect cases back to volume
248 of the Pacrj[ic Reporter, first series, except for clepuljlication information, which is
covered back to volume 1 of the Ca/f][ornia Reporter. The Ca/i)[ornia Reporter advance
sheets’ Cumulative Review, Reltearing and Hearing Table upclates this table.

B. The advance sheets for the Ca/ifornia Reporter include two tables which can assist re-
searchers in cletermining the status of a decision. These tables are found in the preliminary
pages at the front of the advance sheets. The first is the Case History Table, which, like its
official counterpart, the Cumulative Subsequent History Table, lists cases 1)y their name.
The Case History Table covers all cases still in the Ca/iy[ornia Reporter advance shee’cs;
cases are deleted from the table once the bound Ca/f][ornia Reporter volume is pul)lishecl.
The second is the Cumulative Review, Rellearing and Hearing Table, which upclates the
annual Ca/ifornfa Sul)sequent History Table. This table is organizecl ]Jy West Reporter
cite and gives sulosequent history information. Cases that are decertified loy Supreme Court
order are identified (West uses the phrase “not ogiciaﬂy pul)lishe&"). The advance sheets
also contain Parallel Citation Tables. These tables give no information on the granting
of review, transfer and hearing and rehearing , SO they should not be relied upon to ascertain

an opinion’s official status.

4 Preface, Cumulative Sulysequent History Table Ca/i)[omia Oﬁ[icia/ Reports, note 2.

5 California Supreme Court opinions appear in both the Cali)[omia Reporter and the Paci)qc Reporter. Court of
Appeal decisions were pulolishe(l in the Paciﬂc Reporter from 1905 to 1959. When the Calffornia Reporter was intro-
duced in 1959, Court of Appeal decisions were droppe& from the Paciﬁc Reporter and now appear only in the Ca/ifornia
Reporter.
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C. The full text of all opinions originaﬂy certified for pul)lication appear in the bound volumes
of the West reporters. Information that the opinion was not certified for official publication
(decer’ciﬁe&) has also been included in the Ca/ifornia Reporter since about 1972 when the
practice became common. Depublieation or par’cial pul)lica’cion information (West uses the
phrases “not oﬁiciaﬂy pul)lishecl” or “ordered not pul)lished") is noted as follows:

1. If the Supreme Court gran’cecl cither a review or a hearing (meaning that the case
has been superseclecl) , the full opinion remains in the West reporter, but a note on
the grant of review (or hearing or rehearing) appears just after the date of the deci-
sion in the caption of the case. Researchers are presumecl to know that the grant of
review (or hearing) supersecles the opinion.

2. If review of a Court of Appeal decision is requested and denied, but the Supreme
Court decides to clecertify the lower court opinion, the information is noted with an
asterisk following the review denied notation.

3. If the Supreme Court, on its own initiative or in response to a motion, decertifies an
opinion, that information is noted with an asterisk foﬂowing the date of the deci-
sion.

4. If the Supreme Court certifies only portions of a decision for official pu]olication,
the full text of the decision remains in the Ca/f][ornia Reporter. Information on
which portions of the opinion were not certified for official pul)lication is noted with
an asterisk foﬂowing the date of the opinion.

Researchers are presume& to know that opinions that are not ofﬁciaﬂy published cannot be
cited as prececlent before the California courts.

IV.  USING LEXISNEXIS & WESTLAW TO DETERMINE A CASE’S STATUS

The pul)lication status of an opinion is also reaclily available online on both Westlaw and LexisNexis.
As with the unofficial print reporters, the databases do not use such terms as “clepul)lishecl.” In-
stead, the databases indicate that the Supreme Court either grantecl a review or a rehearing (super-
seclecl) or that the opinion was not certified for official pul)lication (clecertiﬁecl). When using either
LexisNexis or Westlaw, the researcher must recognize the worcling used in the Rules and in Su-

reme Court orclers in orcler to malee roper 'u& ments concernin the case’s use as receden’c.
P proper j P

On LexisNexis, sul)sequent history information appears in the SUBSEQUENT HISTORY seg-
ment of the opinion. Depublioa’cion and partial pu]olication information appears in the NOTICE
segment of the opinion. A red stop sign also appears on all supersedecl or clepuljhshecl cases at the
top of the screen.

On Westlaw, the notations regarcling status and sulosequent history, such as “Review Granted” or
“Not Officiaﬂy Published,” are found in bold at the top of the screen on which the opinion appears.
The KeyClite red ﬂag will also appear on all superseclecl or decertified cases on Westlaw.

Decertified and superseclecl opinions remain in both LexisNexis and Westlaw. ﬁ'
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V. USING CITATORS TO DETERMINE A CASE’S STATUS

Subsequent history information for Court of Appeal cases is also available in the two citator ser-
vices: Westlaw’s KeyCite and LexisNexis’ Shepard’s. These services are upcla’cecl claily.

For superse&ecl cases, Sl’lepard’s indicates in its Publication Status section that the case is “Not
Ci’cal)le; Superseclecl lay Grant of Review.” For decertified cases, Sheparcl’s indicates that the case is
“Not Citable; Ordered Not Published.” A red stop sign also appears on the left-hand side of the

Sheparcl’s screen for superse&ecl or decertified cases, just above the Publication Status section.

For superseclecl cases, KeyCite states, “Not Qfﬁciaﬂy Published” and “Review Granted and Opin-
ion Superseclecl.’7 For decertified cases, KeyCite states, “Unpul)lishecl/noncitalole" or “This case
may not be cited” and “ ... ordered not to be officiaﬂy pul)lishecl.n A red ﬂag also appears at the top
of the KeyCite screen for all decertified and superseclecl opinions.

Neither KeyCite nor Sl’lepard’s gives partial pul)lication information (e.g. indicates when only por-
tions of a superseclecl opinion have been re-certified for pul)lication).

Shepar&’s Citations in print also provicles subsequent history information in its Slzepard s Ca/ifor—
nia Citations and Slzepard s Ca/ifornia Reporter Citations series. Sheparcl’s provicles subsequent
history information for California cases except for information on partial pul)lica’cion (when only

portions of a superseclecl opinion have been re-certified for pul)lica’cion).

Ca’f)!ornia Law Series - Guiﬂe C!g Pag’e 5 Rev.4/05



